STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
HERNANDO COUNTY SCHOCL BQARD
Petitioner,
VS. Case No. 05-4195

M CHAEL ELLI SON,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Thi s cause cane on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on January 5, 2006, in Brooksville,
Fl ori da.

APPEARANCES

For Petitioner: J. Paul Carland, Il, Esquire
Her nando County School Board
919 North Broad Street
Brooksville, Florida 34601

For Respondent: WMark Herdnman, Esquire
Her dman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J
Pal m Harbor, Florida 34684

STATEMENT OF THE | SSUE

The issue is whet her Respondent's professional services
contract with the Hernando County School Board shoul d be

term nat ed.



PRELI M NARY STATEMENT

Respondent M chael Ellison (M. Ellison) was informed by a
Petition for Term nation of Enploynent, dated Cctober 17, 2005,
that the Hernando County School Board (School Board) intended to
termnate his teaching contract. In a letter dated the sane
day, M. Ellison, through counsel, requested a hearing.

M. Ellison was suspended fromhis teaching duties with pay
on Septenber 16, 2005. On Novenber 15, 2005, he was suspended
w t hout pay. On Novenber 16, 2005, the matter was forwarded to
the Division of Admi nistrative Hearings.

The case was set for hearing on January 5 and 6, 2006, in
Brooksville, Florida. The hearing was conpleted by the end of
the day on January 5, 2006.

At the hearing, the School Board offered Exhibit Nos. 1
t hrough 12, which were admtted into evidence and called four
witnesses. M. Ellison testified in his own behalf and
presented the testinony of seven witnesses. It was further
stipulated that an additional 20 witnesses were available to
testify that M. Ellison was an outstandi ng teacher and a person
of excellent character.

A Transcript was filed on February 9, 2006. After the
heari ng, Respondent and Petitioner tinely filed their Proposed
Fi ndi ngs of Fact and Concl usions of Law on February 16 and 17,

2006, respectively. The Proposed Findings of Fact and



Concl usi ons of Law were considered by the Adm nistrative Law
Judge in the preparation of this Recomended O der.

References to statutes are to Florida Statutes (2005)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. The School Board is the agency responsible for the
adm ni stration of the school systemin Hernando County.

2. The School Board has enployed M. Ellison al nost
continuously since 1979. 1In addition to teaching, he has
coached students in various sports. Until Septenber 16, 2005,
he taught pursuant to a professional services contract at
Central Hi gh School

3. On Septenber 15, 2005, M. Ellison's 1996 Dodge truck
was | ocated at the school's auto shop. M. Ellison had driven
it there. Students studying autonobile repair were to attenpt
to repair his truck's air conditioner, which was not
functioning. M. Ellison had provided the truck to the auto
shop personally after having nade arrangenents with the
autonobi |l e repair teachers the previous day. He was aware that
the repair job was to be acconplished by students.

4. Peter Koukos, the vocational instructor, inforned
M. Ellison, that in order to repair the air conditioner the
gl ove box woul d have to be renmoved. M. Ellison assented to

this procedure.



5. Wiile attenpting to renove the gl ove box, students
di scovered a | oaded Power Plus .38 special revolver init.

6. The students who found it duly reported its presence to
M . Koukos, who took custody of it. It was eventually delivered
to the school resource officer, Deputy Sheriff Debra Ann M es,
who placed it into evidence in accordance w th Hernando County
Sheriff's Ofice procedures.

7. It is found as a fact that the revol ver was owned by
M. Ellison and it was he who had pl aced the weapon in the gl ove
box of the truck and it was he who had driven it onto the
Central Hi gh School grounds on Septenber 15, 2005.

8. M. Ellison had experienced a previous incident with
t his weapon on January 21, 2002. This incident was precipitated
when a citizen reported to the Hernando County Sheriff's O fice
that a man was standing by a parked pick-up truck in the Fort
Dade Cenetery with a handgun in the |eft front pocket of his
j acket.

9. A deputy was dispatched to the cenetery. The deputy
stopped a truck as it exited the cenetery. The truck the deputy
st opped was being driven by M. Ellison and it was the sane 1996
Dodge that was involved in the Septenber 15, 2005, incident. On
the prior occasion M. Ellison related to the deputy that he was
havi ng donestic difficulties and the deputy, with M. Ellison's

perm ssion, seized the weapon which was in his possession. The



weapon sei zed by the deputy was the very sanme .38 speci al
revol ver found at Central Hi gh School on Septenber 15, 2005.

10. The weapon was released to M. Ellison on February 12,
2002, because his actions with it on January 21, 2002, were
conpletely lawful. He thereafter placed the weapon in the glove
box of the 1996 Dodge. He forgot that it was there and if he
had thought about it, he would not have left it in the glove box
of the truck when he delivered it to the students in the auto
repair shop on Septenber 15, 2005.

11. There was no intent to bring the weapon on canpus.

M. Ellison is aware of the harmthat can ensue from carel essly
| eavi ng weapons in an environnent where curious students m ght
retrieve it and harm thensel ves or others. He has never denied
that the gun was his or that anyone other than hinself was
responsi bl e for the weapon bei ng brought to the canpus.

12. M. Ellison knew that School Board Policy 3.40(6)
provi des that no one except |aw enforcenment and security
of ficers may possess any weapon on school property. This was
explained to all of the teachers in a pre-school orientation
sessi on conducted August 1-5, 2005, which M. Ellison attended.
Procedures to be followed in the event a gun or other dangerous
weapon was found on canpus were reviewed during this orientation

session. These procedures are contained in the Central High



School Bl ue Book, 2005-06 and M. Ellison knew this at the time
he drove his truck onto school property.

13. M. Ellison was and is famliar with the Code of
Et hi cs and Principles of Professional Conduct that addresses the
behavior of teachers. He is aware that he has a duty to nake a
reasonable effort to protect students fromconditions that may
be har nf ul

14. Ed Poore, now retired, was an enpl oyee of the Schoo
Board for 31 years. He served in the district office as
adm ni strator of personnel and human resources, and
specifically, was involved with the adm nistration of discipline
and the enforcenent of School Board policy.

15. M. Poore stated that intent was not a factor in
determ ni ng whether a violation of School Board Policy 3.40(6)
had occurred. He further noted that the Policy does not provide
for a sanction for its violation. He testified that in
determ ning a sanction for a violation of this section, he had
observed in the past that the School Board had consi dered the
sanction inposed on others in simlar situations, the individua
person's tine and service as a teacher, and any other pertinent
mtigating circunstances.

16. M. Ellison's character was described by several

Wi t nesses as foll ows:



a. Brent Kalstead, the Athletic Director at Hernando Hi gh
School, who has been a teacher for 18 years, stated that he had
coached with M. Ellison and that he had entrusted his son to
himso that he could teach him baseball. He said that
M. Ellison was dedicated to the youth of Hernando County.

b. Marietta Gulino, is M. Ellison's girlfriend and a
school bus driver. She stated that M. Ellison often takes care
of children after working hours.

c. Richard Tonbrink has been a circuit judge in Hernando
County for 17 years. He has known M. Ellison for 15 years as a
basebal | coach and at social events. He said that M. Ellison
is conmmitted to educating children and has great character.

d. Lynn Tonbrink is the wife of Judge Tonbrink and is a
t eacher at Parrott M ddle School and has known M. Ellison for
20 years. Ten years ago she taught in the roomnext to him
She woul d want himto teach her children.

e. Regina Salazo is a housewife. She stated that
M. Ellison was her son's pitching coach and that he | oves
children and they |ove him

f. Tinothy Collins, a disabled nman, said that his grandson
and M. Ellison's grandson play baseball together and that he
knows M. Ellison to be professional, a no nonsense type of
person, and a gentleman. It is his opinion that the School

Board needs people like him



g. Gary Buel stated that M. Ellison was his assistant
basebal | coach and that M. Ellison was dedicated and noti vat ed.
He descri bed himas selfless.

17. The parties stipulated that if called, the follow ng
W tnesses would testify that they know M. Ellison to be a good
decent, honorable man; that they know himto be a good educator
and coach; that they are aware of the circunstances surrounding
the gun being in his truck on School Board property; that they
do not believe that termnation is the appropriate action in
this case; and that he would remain an effective teacher
Carol e Nobl e of Ridge Manor; Rob and Vickie Fleisher of Floral
City; Vinnie Vitalone of Brooksville; TimWhatley of
Brooksvill e; Rick Honmer of Brooksville; Rob and Candy Tayl or of
Spring HIl; Robbie Fleisher; Mark Frazier of Brooksville; Mya
Bar ber of Brooksville; Nate Dahnmer of Brooksville; Hank
Desl aurier of Spring Hll; John and Mary Jo McFarl ane of
Brooksville; Pete Crawford of Brooksville; Patrick Ryan of
Tanpa; Ed Bunnell of Spring Hll; and Alan and Cecilia Sol onbn
of Brooksville.

18. It is found as a fact, based on the record of hearing,
that M. Ellison is an excellent teacher who works well wth
chil dren and whose character is above reproach. He is not the

type of person who woul d consciously bring a weapon onto school



grounds or comrit any other purposeful act which m ght endanger
st udents.

19. M. Ellison has not been the subject of prior
di sci plinary actions.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.57(1), and 1012.33(6)(a), Fla. Stat.

21. M. Ellison is an instructional enployee as defined by
Section 1012.01(2), Florida Statutes

22. The School Board has the authority to term nate or
suspend i nstructional enployees pursuant to Sections
1012. 22(1) (f) and 1012.33(6)(a), Florida Statutes

23. The burden of proof is on the party asserting the
affirmative of an issue before an adm nistrative tribunal,

Fl ori da Departnent of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 1st DCA 1981). To neet this burden, the
School Board nust establish facts upon which its allegations of
m sconduct are proven by a preponderance of the evidence. Dileo

v. School Board of Dade County, 569 So. 2d 883 (Fla. 3rd DCA

1990) and Sublett v. Sunter County School Board, 664 So. 2d 1178

(Fla. 5th DCA 1995). See also 8§ 120.57(1)(j), Fla. Stat.
24. Section 1012.33(1)(a), Florida Statutes, provides that

a teacher, such as M. Ellison, who is enployed as a teacher



pursuant to a professional services contract, may be di sm ssed
only for just cause.
25. Section 1012.33(1)(a), Florida Statutes, defines just
cause as m sconduct in office, inconpetency, gross
i nsubordi nation, willful neglect of duty, or conviction of a
crime involving noral turpitude, and states that these five
reasons may be defined by rule of the State Board of Educati on.
26. The State Board of Education has provided definitions
for the four of the five ternms (wllful neglect of duty is not
specifically defined), along with sonme obsolete terns (which are
not included below), in Florida Adm nistrative Code Rule
6B-4. 009, as follows:

6B-4.009. Criteria for Suspension and
Di sm ssal .

The basis for charges upon which dism ssa
action against instructional personnel may
be pursued are set forth in Section 231. 36,
Florida Statutes. The basis for four of the
five charges (willful neglect of duty is not
included in the rule) is hereby defined:

(1) Inconpetency is defined as inability or
| ack of fitness to discharge the required
duty as a result of inefficiency or

i ncapacity. Since inconpetency is a
relative term an authoritative decision in
an indi vidual case nmay be made on the basis
of testinony by nenbers of a panel of expert
W t nesses appropriately appointed fromthe
t eachi ng profession by the Comm ssioner of
Educati on. Such judgnent shall be based on
a preponderance of evi dence show ng the

exi stence of one (1) or nore of the
fol |l ow ng:

10



(a) Inefficiency: (1) repeated failure to
performduties prescribed by |aw (Section
231.09, Florida Statutes; (2) repeated
failure on the part of a teacher to

communi cate with and relate to children in
the classroom to such an extent that pupils
are deprived of m ni mum educati onal
experience; or (3) repeated failure on the
part of an adm ni strator or supervisor to
communi cate with and relate to teachers
under his or her supervision to such an
extent that the educational program for

whi ch he or she is responsible is seriously
i mpai r ed.

(b) Incapacity: (1) lack of enotional
stability; (2) lack of adequate physica
ability; (3) lack of general educational
background; or (4) |ack of adequate comrmand
of his or her area of specialization.

* * %

(3) M sconduct in office is defined as a
viol ation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-
1. 001, FAC., and the Principles of

Pr of essi onal Conduct for the Education

Prof ession in Florida as adopted in Rule 6B-
1. 006, FAC., which is so serious as to
inmpair the individual's effectiveness in the
school system

(4) Goss insubordination or willfu

negl ect of duties is defined as a constant
or continuing intentional refusal to obey a
di rect order, reasonable in nature, and
given by and with proper authority.

* * %

(6) Moral turpitude is a crine that is

evi denced by an act of baseness, vileness or
depravity in the private and social duties,
whi ch, according to the accepted standards
of the time a man owes to his or her fellow
man or to society in general, and the doing

11



of the act itself and not its prohibition by
statute fixes the noral turpitude.

27. Florida Adm nistrative Code Rule 6B-1.006(3)(a),
provi des as foll ows:

6B-1. 006 Principles of Professional Conduct
for the Education Profession in Florida.

(1) The follow ng disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in

Fl ori da.

(2) Violation of any of these principles
shal | subject the individual to revocation
or suspension of the individual educator's
certificate, or the other penalties as
provi ded by | aw.

(3) Obligation to the student requires that
t he i ndi vi dual :

(a) Shall make reasonable effort to protect
t he student fromconditions harnful to

| earning and/or to the student's nental and/
or physical health and/or safety.

28. M. Elison did not nake a reasonable effort to
protect students fromconditions harnful to students' health and
safety. Moreover, allowing a | oaded revolver to be introduced
onto a schoolyard is msconduct in office as contenpl ated by
Section 1012.33(1)(a), Florida Statutes. This is an offense
that is so serious that it inpaired M. Ellison' s effectiveness
in the school system

29. \Wether this single breach of school rules provides

just cause for term nation nust be considered in the |Iight of

12



t he past performance of the violator. |In this case, the
unrebutted evidence in the record denonstrates that M. Ellison
is a dedicated teacher, an acconplished coach, and a
professional in his dealings with students and parents. He is a
person who cares deeply about the well-being of his students,
and young people in general.

30. In a simlar case, School Board of Pinellas County v.

Perry Hollis, Case No. 89-2447 (DOAH Septenber 25, 1989), Hollis

i nadvertently brought a | oaded firearmonto a canpus in his

vehi cle, which was to be worked on by vocational students
Subsequently, a student found it and gave it to a fell ow student
who caused the weapon to di scharge one round. The Hearing

O ficer recommended that Hollis be reprimnded and suspended

wi t hout pay for ten days. Subsequently, the School Board of
Pinell as County entered an order suspending M. Hollis w thout
pay for thirty days.

31. In another simlar case, Pal mBeach County Schoo

Board v. Roberto Alonso, Case No. 96-4744 (DOAH July 1, 1997),

Al onso, a special education instructor, brought a firearmonto
canpus on May 1, 1996, which was in a holster attached to his
belt. Slightly more than a nonth earlier, March 29, 1996, he
had carried a firearmonto canpus and the canpus police advised

himit was inappropriate.

13



32. The Adm nistrative Law Judge found that Al onso was
aware that he was bringing a firearmonto canpus in violation of
a clear school policy. Alonso's actions reflected a cavalier
attitude toward t he Pal m Beach County School Board's firearns
policy. The Adm nistrative Law Judge recommended a one-year
suspension. The Pal m Beach County School Board rejected the
Adm ni strative Law Judge's recommendati on and term nated
Al onso' s contract.

33. Inthe Hollis case a round was fired. |In the Al onso
case, a teacher evinced a cavalier attitude toward the Schoo
Board's efforts to prevent firearns from being brought onto
school grounds. Alonso's actions were nore egregious that the
actions of M. Ellison. 1In the Hollis case, the facts are
al nost identical to this case, except the Hollis case presented
a nore frightening scenario because a round was actually fired.

34. |If one balances this single careless act conmtted by
M. Ellison, with the overall good that is to be gained by
allowing M. Ellison to continue his career as a teacher in the
Her nando County School District, the inevitable conclusion is
that just cause for termnation is absent.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

14



RECOMVENDED t hat Fi nal Order inposing a 30-cal endar-day
suspensi on wi thout pay be inposed as a penalty in this cause,
and that Respondent, M chael Ellison, be reinstated to a
teachi ng status and be awarded back pay and benefits to which he
woul d have ot herw se been entitled since Novenber 15, 2005, |ess
t he 30- cal endar-day suspensi on w thout pay.

DONE AND ENTERED this 23rd day of February, 2006, in

Tal | ahassee, Leon County, Florida.

% L (dengen

HARRY L. HOOPER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 23rd day of February, 2006

COPI ES FURNI SHED,

J. Paul Carland, Il, Esquire
Her nando County School Board
919 North Broad Street
Brooksville, Florida 34601

Mar k Herdman, Esquire

Her dman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

325 West Gai nes Street, Room 1244
Tal | ahassee, Florida 32399-0400

Wendy Tel | one, Ed. D

Superi ntendent of Schools

Her nando County School Board

919 North Broad Street
Brooksville, Florida 34601-2397

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.

16



